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How We Got To The Title 5 Conversion
No matter where I travel or to which group of technicians I find myself speaking one of the most commonly 
asked questions is concerning the upcoming Title 5 conversion. The story so far goes like this...

On November 25, 2015 the president signed into law the National Defense Authorization Act for Fiscal Year 
2016. Within that bill resided section 1053 (as seen below) which started the ball rolling on the path we cur-
rently find ourselves.  

That language created a firestorm of controversy and unanswered questions. TAGs and Governors didn’t like it 
citing potential readiness problems and state level Human Resources Offices (HRO) had no guidance on how to 
implement or even assurances that implementation would happen. ACT and the VAST majority of our member-
ship was all for it. ACT has been actively engaged on this topic since the begining and has been making course 
corrections all along the way. 

The Governors and TAGs pushed back and attempted to reverse the conversion prior to implementation. There 
tactics were unsuccesful but some of there suggestions were implemented. In addition to that, some of ACT’s 
feedback was heeded and the Senate Armed Services Committee initiated some fixes on the Fiscal year 2017 
National Defense Authorization Act. 

It is not a secret that ACT hopes for the entire Title 32 work-force to convert to Title 5, straight civilian with no 
dual status requirement. This would fix many of the problems facing our membership namely, non-retention. 
Title 5 would be a huge boon for our members and we will do everything we can to steer the Congress to see 
that. 

TAGs and Governors fears that the conversion will hurt readiness are greatly overstated and in our opinion 
wrong-headed. Their position is loud and clear that they want the force to transition to AGR. 
Congress saw fit in the FY17 NDAA to throw the TAGs and Governors a couple of bones, by delaying the 
implementation of the conversion until Septemner 30, 2017 to coincide with the fiscal year and allowed NGB to 
conduct a study on the financial feasability of making Title 32 AGR. (See next page)

SEC. 1053. MANAGEMENT OF MILITARY TECHNICIANS.
(a) Conversion Of Certain Military Technician (Dual Status) Positions To Civilian Positions.—

(1) IN GENERAL.—The Secretary of Defense shall convert not fewer than 20 percent of the positions described in paragraph 
(2) as of January 1, 2017, from military technician (dual status) positions to positions filled by individuals who are employed 
under section 3101 of title 5, United States Code, and are not military technicians.

(2) COVERED POSITIONS.—The positions described in this paragraph are military technician (dual status) positions as fol-
lows:

(A) Military technician (dual status) positions identified as general administration, clerical, finance, and office service oc-
cupations in the report of the Secretary of Defense under section 519 of the National Defense Authorization Act for Fiscal 
Year 2011 (Public Law 112–81; 125 Stat. 1397).

(B) Such other military technician (dual status) positions as the Secretary shall specify for purposes of this subsection.

(3) TREATMENT OF INCUMBENTS.—In the case of a position converted under paragraph (1) for which there is an incumbent 
employee, the Secretary may fill that position, as converted, with the incumbent employee without regard to any require-
ment concerning competition or competitive hiring procedures.
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The study from NGB was late and an extension was requested, after it was due (opposite page). Copies of that 
letter were sent to both the Senate and House Armed Services Committees. A meeting was scheduled to discuss 
the conversion on 11 April 2017 with DoD. 

SEC. 1084. MODIFICATION OF REQUIREMENTS RELATING TO MANAGEMENT OF MILITARY TECHNICIANS.

(a) Conversion Of Certain Military Technician (Dual Status) Positions.—Subsection (a) of section 1053 of the National De-
fense Authorization Act for Fiscal Year 2016 (Public Law 114–92; 129 Stat. 981; 10 U.S.C. 10216 note) is amended—

(1) by striking paragraph (1) and inserting the following new paragraph (1):

“(1) IN GENERAL.—By not later than October 1, 2017, the Secretary of Defense shall convert not fewer than 20 percent 
of all military technician positions to positions filled by individuals who are employed under section 3101 of title 5, United 
States Code, or section 1601 of title 10, United States Code, and are not military technicians. The positions to be converted 
are described in paragraph (2).”;

(2) in paragraph (2), by striking “in the report” and all that follows and inserting “by the Army Reserve, the Air Force 
Reserve, the National Guard Bureau, State adjutants general, and the Secretary of Defense in the course of reviewing all 
military technician positions for purposes of implementing this section.”; and

(3) in paragraph (3), by striking “may fill” and inserting “shall fill”.

(b) Conversion Of Army Reserve, Air Force Reserve, And National Guard Non-Dual Status Positions.—Subsection (e) of sec-
tion 10217 of title 10, United States Code, is amended to read as follows:

“(e) Conversion Of Positions.—(1) No individual may be newly hired or employed, or rehired or reemployed, as a non-dual 
status technician for purposes of this section after September 30, 2017.

“(2) By not later than October 1, 2017, the Secretary of Defense shall convert all non-dual status technicians to positions 
filled by individuals who are employed under section 3101 of title 5 or section 1601 of this title and are not military techni-
cians.

“(3) In the case of a position converted under paragraph (2) for which there is an incumbent employee on October 1, 2017, the 
Secretary shall fill that position, as converted, with the incumbent employee without regard to any requirement concern-
ing competition or competitive hiring procedures.

“(4) Any individual newly hired or employed, or rehired or employed, to a position required to be filled by reason of para-
graph (1) shall an individual employed in such position under section 3101 of title 5 or section 1601 of this title.”.

(c) Report On Conversion Of Military Technician Positions To Personnel Performing Active Guard And Reserve Duty.—

(1) IN GENERAL.—Not later than March 1, 2017, the Secretary of Defense, shall in consultation with the Chief of the Na-
tional Guard Bureau, submit to the Committees on Armed Services of the Senate and the House of Representatives a report 
on the feasibility and advisability of converting any remaining military technicians (dual status) to personnel performing 
active Guard and Reserve duty under section 328 of title 32, United States Code, or other applicable provisions of law. The 
report shall include the following:

(A) An analysis of the fully-burdened costs of the conversion taking into account the new modernized military retirement 
system.

(B) An assessment of the ratio of members of the Armed Forces performing active Guard and Reserve duty and civilian em-
ployees of the Department of Defense under title 5, United States Code, required to best contribute to the readiness of the 
National Guard and the Reserves.

(2) ACTIVE GUARD AND RESERVE DUTY DEFINED.—In this subsection, the term “active Guard and Reserve duty” has the 
meaning given that term in section 101(d)(6) of title 10, United States Code.
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At an April 11 meeting with unions—at which ACT led 
the discussion, with little or no participation by other 
unions—a Department of Defense spokesperson stated 
that forthcoming DoD guidance will require each DoD 
component to convert at least 20% of all dual status 
technicians to Title 5 non-dual status employees. All 
non-dual status technicians also will be converted to 
Title 5.

The statutory deadline for the conversions is October 
1, 2017. DoD’s guidance, however, will say that addi-
tional conversions of dual status positions may occur 
after October 1.

A December DoD letter to congressional committee 
leaders recommended that conversions be limited to 
4.8% of dual status technicians, but the lead DoD rep-
resentative at the meeting, in response to ACT ques-
tioning, stated that, although DoD continues to so rec-
ommend, DoD will send no further communication to 
Congress repeating that recommendation.

That DoD would abandon further communication to 
Congress of its previous recommendation, despite that 
recommendation’s strident assertion of military readi-
ness considerations—erroneous in ACT’s view, as ex-
pressed in ACT’s detailed public position statement—is 
remarkable.

DoD’s representative said that the forthcoming guid-
ance—a draft of which DoD had provided to ACT—
will require the National Guard Bureau to convert 20% 
of dual status Guard technicians to Title 5 non-dual sta-
tus positions; but it will not constrain NGB’s discretion 
to determine what percentage should apply to the Army 
National Guard or Air National Guard, or one state, or 
another. At the meeting ACT pointed out that the draft 
guidance did not mention the 20% requirement. ACT 
said that the guidance should do so. The DoD spokes-
person did not object to this recommendation.

ACT raised the issue of uniformity among states, say-
ing that NGB should ensure that identical positions are 
converted wherever they are located. The same posi-
tions should not be converted to Title 5 in some states, 
but remain Title 32 in others.

ACT pointed out other problems with DoD’s draft guid-
ance, including ambiguity as to what positions needed 
to be converted by the statutory October 1 deadline 
and what positions could be converted thereafter. ACT 
said that DoD’s guidance should clarify that 20% of the 
dual status positions must be converted by October 1—
whether the positions are in the categories specifically 
stated in the law or other categories.

ACT also objected to unclear references in the DoD 
draft guidance that repeatedly imply that employees 
routinely could be downgraded—placed in lower grad-
ed positions—as part of the conversion to Title 5. ACT 
demanded that this language be clarified to state that 
downgrading could occur only if the current technician 
positions properly were found to be over graded. ACT 
said that converting a properly classified technician po-
sition to a lower graded Title 5 position was not lawful. 
DoD representatives did not disagree. ACT also warned 
that a classification “witch hunt” before or during the 
conversion process would be inappropriate, and a DoD 
spokesperson said that no increase in the percentage of 
positions subjected to classification analysis was in-
tended.

 
ACT asked DoD why the criteria for determining the 
dual status positions to be converted to Title 5 should 
not be determined in accordance with ACT’s recom-
mended single criterion—whether the duties of the po-
sitions require the incumbents to deploy overseas. The 
DoD spokesperson—amazingly—stated that he did 
not think he had a good answer to this question. The 
contradiction between, on the one hand, continuing to 

DoD Meeting on Title 5 Conversion in NGB

               6  The Technician



recommend that dual status conversions be limited to 
4.8%, based on multiple criteria not limited to need to 
deploy, while on the other hand having no answer to 
the question why need to deploy should not be the sole 
criterion, was glaring. 

In response to ACT questioning, DoD stated its intent 
that all positions to be converted would be converted 
to Title 5, not Title 10, though the law allows conver-
sions to Title 10. DoD’s guidance will require that any 
proposed conversion to Title 10 be raised individually 
with DoD. ACT stated that any conversions to Title 10 
should be limited to intelligence positions. DoD ex-
pressed no disagreement with ACT’s position. 

The next steps are (1) DoD issuance of its revised draft 
proposed guidance; (2) demand by ACT that conver-
sions be determined by NGB so that they are uniform 
from state to state; and (3) demand that NGB afford 
ACT NCR on these determinations. A meeting with 
NGB is scheduled for May 11. 

The conversion determinations, themselves, will not 
be subject to mandatory negotiation at the local level. 
The determinations concern “the numbers, types, and 
grades of employees or positions assigned to any or-
ganizational subdivision,” 5 U.S.C. § 7106(b)(1), a 
subject negotiable only “at the election of the agency.” 
§ 7106(b)(1). To prevent inconsistency from state to 
state, it is desirable that positions to be converted be 
identified by NGB, not the states. 

In theory, conversions are subject to local level impact 
and implementation bargaining (procedures and ap-
propriate arrangements). ACT, however, already has 
obtained from Congress the proper procedure for the 
conversions. In response to ACT’s recommendation, 
Congress has required that the conversions convert the 
incumbents automatically, in place, without “games” 
that might separate incumbents from their technician 
positions, with possible break in service, and then re-
quire them to compete for the new Title 5 positions. 

With respect to negotiation of “appropriate arrange-
ments” for employees “adversely affected” by conver-
sion to Title 5, ACT sees no negotiable adverse effects. 
In short, conversion to Title 5 is entirely good, not ad-
verse.

On a related matter, DoD said that it expects to issue 
by July 31 its study of the feasibility of converting all 
remaining dual status technicians to Active Guard and 
Reserve (AGR). ACT maintains that this is not at all 
feasible because it is too costly—due to AGR retire-
ment eligibility after only 20 years of service, which 
makes AGRs far more expensive than dual status tech-
nicians.
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 ACT General Counsel Responds to an ACT Member’s Point and Questions 

 An ACT member has raised a point, and a number of questions—quoted below—concerning the congres-
sionally required conversion of at least 20% of dual status technician positions to Title 5 positions that are both 
non-dual status and non-technician.  

ACT General Counsel’s responses follow.

Point

“There are many issues with the identification, impact and implementation of the initial title 5 positions that need 
to be answered before impact and implementation bargaining begins.”

Response

Positions to be converted.—The principal question that needs to be answered is which dual status National Guard 
technician positions will be converted.  It is ACT’s view that (1) these determinations should be made by the 
National Guard Bureau (NGB), to ensure uniformity among the states; and (2) ACT should be afforded national 
consultation rights (NCR) regarding these determinations.  

Scope of bargaining.—The conversion determinations, themselves, will not be subject to mandatory negotiation.  
They concern “the numbers, types, and grades of employees or positions assigned to any organizational subdivi-
sion,” 5 U.S.C. § 7106(b)(1), a subject negotiable only “at the election of the agency.”  § 7106(b)(1).  Also, as 
noted above, conversion determinations should be made by NGB, not the states.

Impact and implementation bargaining.—In theory, the conversions are subject to impact and implementation 
(I&I) bargaining.  But this needs to be clarified.  The phrase, “I&I bargaining” often is used loosely to mean any 
bargaining that occurs as a result of a change in working conditions.  

The legal meaning of I&I bargaining, however, is negotiation of (a) “procedures which management officials... 
will observe in exercising” a 5 U.S.C. § 7106 management right, 5 U.S.C. § 7106(b)(2) (“implementation” bar-
gaining); and (b) “appropriate arrangements for employees adversely affected by the exercise of” such a right.  
§7106(b)(3) (“impact” bargaining).  

There is no need to negotiate the fundamental procedure for implementing the conversions.   ACT already has 
obtained, from Congress, the most desirable procedure.  ACT recommended, and Congress then required, that the 
incumbents of the converted technician positions automatically be assigned to the new Title 5 positions, without 
competition.

Negotiation of informational procedures, however, could be desirable.  For example:

Proposal 1: The agency will inform the union in writing of (a) any bargaining unit dual status positions to be con-
verted to Title 5 and (b) the effective dates of the conversions.   The agency will provide this information promptly 
after these decisions are made.

Proposal 2:  The agency promptly will notify affected dual status bargaining unit employees in writing of (a) any 

Conversion of 20% of Dual Status Technician Positions to Title 5 
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decisions to convert their positions to Title 5 and (b) the effective dates of the conversions. 

In practice, though, formal negotiation of procedural agreements like these may not be necessary.  Management 
may be willing to provide appropriate information to the union and employees if the union simply asks for it in 
a letter.          

Regarding “appropriate arrangements” for employees “adversely affected” by conversion of their positions, 
ACT’s view is that employees are not “adversely affected” by the conversion —although some may not like the 
change in retirement benefits.  Converted employees will be ineligible for technician early or technician disability 
retirement, but they will not lose their jobs due merely to loss of military membership.  For most, this trade-off 
is beneficial.  It ensures either employment to and beyond normal retirement age or disability retirement.  Most 
employees want to reach normal retirement age, to obtain full retirement benefits.   For some, though—for ex-
ample, those who have avoided separation by military retention boards but want to retire early, despite the reduced 
benefits—the loss of early technician retirement is disappointing.  Retirement eligibility and benefits, however, 
are determined by Congress; they cannot be altered by collective bargaining.

For the reasons stated above, significant I&I bargaining over the conversions, themselves, will not be necessary.  
Other bargaining, however, will need to be done.

Mid-term, mid-point, and term bargaining.—Mid-term and mid-point bargaining, if available, otherwise term 
bargaining, will be needed to appropriately amend and supplement existing collective bargaining agreements 
(CBAs).  

Many CBAs say that they apply to “technicians” or “Title 32 employees.”  Amendments must be negotiated so 
that appropriate current CBA provisions will apply to Title 5 employees.  

Not all current CBA articles, however, should be applied without change to Title 5 employees.  For example, Title 
5 employees are not governed by TPR disciplinary procedures.  CBA provisions that incorporate TPR procedures 
should not automatically be extended to Title 5 employees.  Instead, new procedures should be negotiated for 
them.  Title 5 employees are entitled to overtime pay.  Title 5 employees have the right to negotiate their work 
schedules.  Thus, compensatory time and work schedule articles in current CBAs should not automatically be 
applied to Title 5 employees.

ACT will assist local chapters to use their mid-term and mid-point bargaining rights to negotiate appropriate CBA 
amendments and supplements.              

Many of the questions below are new, undecided legal questions.  The answers reflect the considered, best judg-
ment of ACT General Counsel.
 
1.  “AGR personnel occupying the “converted” positions, where will they go?”

Many positions are filled, interchangeably, by either dual-status technicians or Active Guard Reserve (AGR) 
members.  But, for purposes of the conversion law, positions occupied by AGR members are not dual status 
technician positions and they are not affected by the law—even if the duties of the positions are identical to those 
of converted dual status technician positions.  For this reason, the law does not require that AGR members go 
anywhere; rather, they may stay where they are.

This is a flaw in the conversion law.  If a dual status technician finance position is converted to a non-dual status 
Title 5 position—because to perform the duties of the position one does not need to be a military member—it 
makes no sense to have an AGR member in an identical position.
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ACT will propose to Congress that the National Defense Authorization Act (NDAA) for Fiscal Year 2018 include 
provisions that (1) reassign or remove AGR members who are in positions similar to converted technician posi-
tions; and (2) entitle AGR members who are removed, rather than reassigned, to appointment to Title 5 positions 
having similar duties.

2.  “Will these AGR’s take up future technician positions (Man Years)?”

The minimum numbers of Air Guard and Army Guard dual status technicians—the technician end strengths—are 
set by Congress each year in the NDAA.  So long as these minimum end strengths are satisfied, the agency may 
place AGR members in other positions—whether those positions are identical to or different from the positions 
occupied by technicians.  This has been the case for many years.  The conversion law does not change this.

Future dual status technician end strengths, however, will be reduced due to the conversions to Title 5.  Whether 
AGR members will increase is unknown.  

Congress has asked for a study of the feasibility of converting all remaining dual status technicians to AGRs.  The 
Defense Department (DoD), at this time, expects to prepare the study by July 31, 2017.  

ACT maintains that conversion of technicians to AGRs is not feasible because it is too costly—due to AGR re-
tirement eligibility after only 20 years of service, which makes AGRs far more expensive than dual status techni-
cians.  In ACT’s view and in past studies conducted by Congress, all AGRs should be converted to technicians, 
not vice versa.

3.  “Will the TAG have the authority to manipulate title 5 positions once they have been announced/
converted?”

Whether the Adjutants General (TAGs) will have any discretion to determine whether a position is converted is 
unknown.  ACT’s view is that, to ensure uniformity among states, NGB, not Adjutants General, should determine 
which positions are converted.

4.  “What is the TAG’s authority once conversion has commenced, in regards to the persons’ appellant 
rights?”

NGB regulations or other agency policies may, and likely will, authorize appeals to the TAG of personnel actions 
concerning Title 5 employees.  Also, the agency has a management right to determine which agency officials will 
take particular actions.  Within this context, however, procedures for Title 5 personnel actions, as well as appropri-
ate arrangements for Title 5 employees, are negotiable.
  
Though the question concerns Title 5 employees, the 2017 NDAA also makes significant changes to the appellate 
rights of employees who continue to be technicians.  It is appropriate to review them here.     

Appeals to the MSPB and EEOC.—The 2017 NDAA allows technicians to appeal technician personnel actions 
beyond the TAG to the Merit Systems Protection Board (MSPB) or the Equal Employment Opportunity Com-
mission (EEOC), to the same extent that Title 5 competitive service employees have been able to do so for many 
years.  

The MSPB has jurisdiction to decide appeals of removals, suspension longer than 14 days, and other involuntary 
separations.  The EEOC has jurisdiction to decide appeals of employment discrimination claims—which could 
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include discriminatory removals, suspensions, or other separations.  In these last types of cases, called mixed 
cases, MSPB and EEOC jurisdiction is overlapping.  These cases are governed by relatively complex, but clear 
procedural rules. 

Negotiated grievance procedures and binding arbitration.—Apart from appeals to the MSPB or the EEOC, ACT 
maintains that technician personnel actions, including removals and suspensions of any duration, may be ap-
pealed beyond the TAG through negotiated grievance and arbitration procedures—provided that the CBA does 
not exclude these claims from the negotiated grievance procedure.  

In future negotiations, ACT chapters should insist that they not be excluded.   

One state Guard, however, has asserted, contrary to ACT’s view, that the 2017 NDAA does not expand the per-
missible scope of binding grievance arbitration to include actions such as removals, suspensions, furloughs, and 
force reductions.  A CBA review decision issued by the Defense Civilian Personnel Advisory Service (DCPAS), 
however, agrees with ACT’s view and rejects the contrary state Guard assertion.

ACT believes that its view, supported by the DCPAS decision, is correct and that the state Guard’s view is wrong.

5.  “Source funding for initial title 5 overtime, who can authorize it. Can a title 32/AGR supervisor deny 
Overtime or compensation to a Title 5 employee?”

Congress has authority to provide funding for overtime pay for Title 5 employees.  It already has done so.  Funds 
appropriated by Congress for agency operations and maintenance (O&M) can be used for overtime pay for Title 5 
employees.  Thus, if the agency has appropriated funds to function at all, it has appropriated funds to pay overtime 
pay to Title 5 employees.  

Once an appropriation law puts O&M funds in the agency’s hands, Title 5 employees have a legal right to over-
time pay for any overtime work authorized by the agency.  No agency official has legal authority to deny a Title 
5 employee’s right to that pay.  

6.  “What jurisdiction does NGB have on a title 5 employee?”

Under the 2017 NDAA, DoD may delegate to TAGs authority to employ Title 5 employees, and it is almost cer-
tain that this will occur.  

NGB, however, likely will retain jurisdiction to issue policies concerning employment of Guard Title 5 employ-
ees.  It is unlikely that NGB will assert authority to make final individual personnel decisions as to particular 
employees—such as whether individual employees will be reassigned to other positions, or subjected to employ-
ment discipline.

The question of who has jurisdiction to decide individual Title 5 employee matters is less important than what 
the rights of the Title 5 employees are.  Whoever has jurisdiction to decide personnel actions concerning Title 5 
employees, the employees are entitled to challenge the decisions by appeal to independent decision makers—the 
MSPB, the EEOC, arbitrators and the FLRA.  That’s the important point.

7.  “How much interaction and/or jurisdiction will the state HR have with a title 5 employee?”

As stated above, authority to employ and administer Guard Title 5 employees almost certainly will be delegated 
toTAGs, with appropriate administrative authority delegated further to Guard Human Resource Officers (HROs).  
If that is the case, there will be extensive Guard HRO interaction with Title 5 employees.  
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The important question, however, is not which agency manager has authority to decide a matter concerning a Title 
5 employee.  The important question is what right is there to challenge the exercise of that authority, whoever 
exercises it.  The appellate rights stated above address this question.

8.  “When do the manning documents change to reflect title 5 inclusion?”

The law enacted by Congress states that all non-dual status technician positions and 20% of dual status positions 
must be converted by October 1, 2017.  A post-October 1 manning document that fails to reflect these conversions 
will be erroneous.  A local chapter properly may demand—if necessary, by CBA proposal—that the agency issue 
and deliver to the union a correct manning document.

So long as the 20% conversion requirement is met by October 1, subsequent conversions may follow thereafter, 
and be reflected in manning documents when they occur.

9.  “Do the local unions get input on the workplace changes? In regards to the amount of workers?”

The need for union input in the form of mid-point, mid-term, and term CBA negotiations is discussed earlier.  

As also stated earlier, the number of employees to be converted in a particular state Guard is not subject to manda-
tory negotiation.

 If NGB directs that particular positions be converted but a state Guard fails to comply, a grievance challenging 
this failure would be appropriate.

If NGB—despite ACT’s contrary recommendation—allows TAGs discretion to determine which positions to 
convert, local unions, as always, may make suggestions to the TAGs; but any negotiation of the subject would be 
at the election of the agency.  

10.  “At what point will the local chapters engage the state HRO/TAG, vice versa?”

Local chapters could engage the TAG or HRO now on informational procedures mentioned above under the head-
ing “impact and implementation bargaining.”

Local chapters also could request mid-point or mid-term bargaining, if and when current CBAs allow this.  Some 
may allow it now.  

Proposals for Title 5 employees will be necessary during term CBA bargaining—bargaining to replace an expir-
ing or expired CBA with a new CBA—if mid-point or mid-term bargaining has not already dealt with all relevant 
Title 5 issues.    

If the “HR/TAG” fails to comply by October 1 with NGB-required conversions, a union grievance would be ap-
propriate.
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11.  “Does National have an overall game plan for the local chapters to follow or will we be left to formulate 
them on our own?”

National ACT will help all local chapters and will not leave them to act on their own without National recom-
mendations and supporting analysis.  

12.  “Does National intend to have representation present while Title 5 conversion negotiations take place?”

National ACT will help all local chapters that need it.  Whether this help will require the physical presence of a 
National ACT representative in a particular state at a particular time will be appropriately determined.  

At this time, ACT expects that written communication by General Counsel plus on-site presence of the National 
Field Representative will be sufficient, if more support is needed ACT will provide that support at that time. 

13.  “Is there any way to get the NGB/TAG/Governor Board to commit to a general group of workers in 
which to convert, at least initially?”

ACT will demand that NGB afford ACT national consultation rights (NCR) on this issue, and will recommend 
that NGB, with ACT’s advice, determine the positions to be converted.

Whether NGB will act in accordance with ACT’s views remains to be seen.

14.  “Who will be the POC for retirement, benefits, and other issues for title 5 employees?”

This will be a person designated by the agency.  The question is appropriate for the union to ask, and for the 
agency to answer.

As with all employee matters, local and National ACT officials should become competent to address these issues, 
so they can assist employees. 

15.  “How will make-up UTA weekends be accomplished with title 5 employees that choose to retain guard 
membership?”

This is a military matter.  The union may ask the question and may make suggestions; but it has no right to negoti-
ate the matter, but should be worked out with the Title 5 employee and their military supervision. 

16.  “If by October 1, 2017 the State TAG’s have not fully implemented the title 5 conversion of 20% of dual 
status technicians, does National ACT prefer to see the local chapters file a unified Unfair Labor Practice 
(ULP) or each file separately?”

If DoD or NGB has ordered the TAGs to convert particular positions by October 1and an TAG has failed to do so, 
a grievance, not an unfair labor practice (ULP) charge, should be filed by the local chapter.  ACT National will 
help draft such a grievance.  

Agency failure to comply with a personnel law that is not a provision of 5 U.S.C. Chapter 71, the collective bar-
gaining law, is not a ULP.  Nor is it a ULP for an agency to fail to change a condition of employment in accordance 
with higher level agency directive.  Rather, this agency conduct is a violation or misinterpretation of law.  It is 
grounds for a grievance—as well as communication to higher agency level authority—not a ULP charge.
There is a possible exception to this.  If a CBA states, “The agency shall comply with (a) applicable federal stat-
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utes; and (b) all agency regulations, to the extent they are consistent with this agreement,” then clear and patent 
violation of a federal statute or agency regulation could be claimed to be a clear and patent breach of the CBA.  
Clear and patent breach of a CBA is a ULP.  But challenging statutory and regulatory violations through ULP pro-
ceedings, based on CBA provisions that require compliance with statutes and regulations, is risky.  In grievance 
proceedings the union is required to prove only that the agency violated a statute or regulation.  In ULP proceed-
ings invoking a CBA provision described above, the union must prove not only violation, but clear and patent 
violation.  Unless the agency expressly has stated, in writing, that it refuses to comply with a legal requirement, it 
can be difficult to prove that an agency’s violation of the requirement is clear and patent.

17.  “Will this title 5 civilian employee program follow along with the ART reserve civilian program? As far 
as manning documents go?”

The answer to this question is unknown.  But if the mission of a Guard unit is identical to that of an ART unit, it 
would make sense for the staffing of both units to be the same.  

An ACT chapter that represents a Guard unit that is similar to an ART unit would be well advised to obtain in-
formation about the structure and operation of that ART unit, for the purpose of effective communication with 
management about desirable policies, irrespective of what can be negotiated.

18. “Will title 5 employees be tasked to travel or deploy within their civilian duties?”

Many Title 5 employees travel as part of their work.  Some travel overseas.  Assignment to travel is an assignment 
of work.  

Unions, however, have the right to bargain—at least in term negotiations, and perhaps in other situations—pro-
cedures and appropriate arrangements concerning work assignments requiring travel.  Procedural proposals re-
quiring the agency to produce information concerning travel assignments and to state facts and reasons justifying 
them could develop proof that particular or excessive travel assignments constitute fraud, waste, or abuse—war-
ranting complaint to higher agency officials, the Inspector General, or Congress.
Conversion of a dual status technician position to a Title 5 non-dual status position reflects an official determina-
tion that the duties of the position do not require the incumbent to deploy overseas—even when other unit em-
ployees are activated and deploy in military status.  If Guard managers routinely assign employees in converted 
positions to work overseas with other employees who deploy in military status, for periods of time comparable to 
the military deployments, this would be a suspicious circumstance.  It would warrant investigation.

For these reasons, wholesale violation of congressional intent through routine assignment of converted employees 
to deploy overseas to work with personnel who are deployed militarily is unlikely.

It is possible, though, that unexpected circumstances might justify occasional overseas assignments of converted 
Title 5 employees.  Unlike deployment in military status, however, such assignments, as noted above, would be 
subject to bargaining over procedures and appropriate arrangements, during term negotiations and perhaps at 
other times; and an employee, at least, would have the option to resign and seek employment elsewhere rather 
than accept an undesirable assignment.  These working conditions are better than vulnerability to non-negotiable 
overseas military deployment, refusal of which can result in court-martial and jail.

19.  “Can title 5 employees participate in state emergency efforts? (i.e. flood relief, LNO duties, snow 
removal)?”

Under 5 U.S.C. § 7106, assignments of work not only are subject to procedures and appropriate arrangements 
bargaining, but also must accord “with applicable laws.”  § 7106(a)(2).  Assignment of employees in converted 
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positions to work on state emergency efforts would raise a serious question of legality.

ACT will recommend that NGB make a determination that such assignments would be unlawful, or at least inap-
propriate, and adopt a policy prohibiting them.  If NGB, however, asserts that such assignments would be lawful, 
or declines to prohibit them, ACT will address the issue in depth, seek contrary determinations by higher author-
ity, and or Congress. 

20.  “What are the restrictions, if any for title 5 employees pertaining to participating in or with the military 
mission?”

This question appears to assume that the agency has two different missions—the civilian mission and the military 
mission.  This assumption is incorrect.  

The mission of the Department of Defense (DoD) is a military mission.  Both military members and DoD civilian 
employees serve this mission.  There is no different, separate, purely civilian DoD mission.  The same is true of 
the DoD components, including NGB and the National Guard.

While military members and DoD civilian employees serve the military mission, agency policies establish some 
divisions of labor between military members and civilian employees, and also allow military members and civil-
ian employees to perform some duties that are identical or similar.

This always has been the case—as to not only DoD employees, but also DoD component employees, including 
non-dual status and dual status Guard technicians.

The conversion law, itself, does not change the work that National Guard employees in converted positions will 
perform.  The conversion law (a) eliminates the requirement that employees in the converted positions be dual 
status employees and (b) changes the legal authority for their employment from Title 32 to Title 5.  It does not 
require any change in civilian employment duties.  

If agency policies change the work assignments of the employees in converted positions, those changes will be 
subject to appropriate bargaining, and scrutiny for legality, as discussed above with respect to work assignments 
requiring travel.

21.  “Can or are title 5 employees required to participate in military inspections and/or exercises during 
their workday?”

This question appears to assume that, during the work day, there are two entirely different types of inspections 
or exercises—military inspections or exercises and civilian inspections or exercises.  For purposes of the legal 
standards that apply to civilian employment, however, this assumption is incorrect.

Everyone is accustomed to the common-sense idea that a Readiness Inspection, for example, is a “military in-
spection.”  Even when held during civilian hours of work, such an inspection seems to be in every significant 
practical way just like such an inspection held during drill weekend, when dual status employees are in military 
status.  Everyone is accustomed to saying that a Readiness Inspection held during civilian hours of work is still a 
“military inspection,” not a “civilian inspection.”

But legally, for purposes of the legal standards that apply to civilian employment work, inspections conducted 
during civilian hours of work are not divided into two separate categories—“military” and “civilian.”  No matter 
how they might be labeled in customary conversation, or even in agency regulations, the inspections, for purposes 
of civilian employment law, are simply agency inspections.

               15  The Technician



Thus, if a converted employee is responsible for maintaining accurate finance records and an agency official 
comes to the finance office to inspect the accuracy of the records, the inspection—for purposes of the civilian em-
ployment legal standards that apply to the converted finance employee—is simply an agency inspection, without 
further legal categorization as “military” or “civilian.”  It does not matter whether the agency official conducting 
the inspection is a visiting four-star Title 10 general or the employee’s second-level supervisor, a civilian em-
ployee.  
Nor does it matter if the inspection occurs during a drill weekend, when all the dual status employees are on 
military duty.  If the converted finance employee is assigned to work during a drill weekend, an inspection that 
weekend of the finance records maintained by the employee is—for purposes of the law applicable to the con-
verted employee—still simply an agency inspection.  Even if agency regulations or policies label the inspection 
a “military inspection,” that label has no significance for purposes of the employment legal standards that apply 
to the converted employee.

The same is true for “exercises.”  A base commander may announce, “Today we are going to have a military ex-
ercise.  We are going to assume that we have just received an order placing all dual status technicians and AGR 
members on Title 10 orders and that we must fly all of our aircraft to Germany as soon as possible.”  If during 
this exercise the converted finance employee is asked to determine whether the agency already has enough funds 
to pay for the jet fuel for the flights to Germany, or whether some emergency finance measures must be pursued, 
the employee’s duty to make this determination does not depend on whether the base commander has labeled the 
exercise a “military exercise.”  Making the determination is simply an assignment of work.  It does not matter 
whether the base commander calls the work a “military exercise” or a “civilian thought experiment.”

In sum, the conversion, itself, does not change the duties of a converted position.  It does not matter whether an 
employee in a converted position is ordered to perform those duties for an undertaking that is labeled a “military 
inspection” or a “military exercise.”
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National President Garnett presents 
Rainier Chapter VP Scott Falk 

with the ACT coin for assisting in 
membership organizing endeavors

               17  The Technician



National President Terry Garnett meets with Rainier Chapter 
members discussing Title 5 conversion 

and other National objectives.
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Washington Army “Rainier” Chapter President Brian King 
Receives John Hunter Award
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By Guy Reinecke, National VP / Field Rep

While attending the National Rally in February, Patrick Greaney and I met with my local Congressman Ted Yoho. 
We discussed ACT’s desired legislation as well as other topics pertaining to federal civil service. We were intro-
duced to Mr. Callahan, Congressman Yoho’s Chief of Staff, who I’ve met previously. We continued the discussion 
and prior to leaving Congressman Yoho gave Patrick and myself a challenge coin. 

As a follow up on April 8th, I attended a town hall meeting for Congressman Yoho in 
Orange Park. To be honest, this was my first town hall meeting and I did not know what to expect. When I entered 
the town hall meeting I signed in and was given a ticket, if my number was drawn I would have 30 seconds to ask 
my question and the congressman would have 2 ½ minutes to respond. 
Unfortunately, my number was not drawn. 

You may ask why I was at the town hall meeting and what 
was the question that I was going to ask? Well it all started 
from a Facebook post that Patrick Greaney sent to me. It 
said, “you better contact your buddy”. He was referring to 
Congressman Yoho and the legislation that he introduced. 
It was called the 2017 Federal Employee Accountability 
Act, basically it would make it easier for management to 
fire, demote or reduce a technician to a lower grade. This 
would strip some of the appeal rights that we currently 
have and alter the timelines to expedite these actions. 

During the town hall meeting I met with Mr. Callahan 
and voiced my concerns on the legislation that Congress-
man Yoho introduced. He immediately went to his vehicle 
and got me Mr. Tripp DeMoss’s business card. I was told 
that Mr. DeMoss was the author of the legislation and he 
would be in Florida April 10-14, 2017. 

I met with Mr. DeMoss on April 13 to discuss the legis-
lation and asked him one simple question, who did you 

speak with when crafting this legislation? He responded management and supervisors. I asked him if he had met 
with anyone from the labor side and he responded that he did not. I told him that the process that is in place is 
sufficient and the majority of the issues come from poor or no documentation by the supervisor. I explained to 
him that the average turn time for a Merit System Protection Board (MSPB) was 90 days and the legislation that 
Congressman Yoho introduced limited it to a 45-day response. If the response was over 45 days then the Agencies 
ruling was final. I asked his if they were going to add more employees to the MSPB department to shorten the 
response time and he was not sure.

I sent him the Technician Personnel Regulations (TPRs) and showed him that if done right it is very efficient. He 
agreed and said that he will continue to work on the legislation with our inputs in mind. Since the meeting on April 
13th Mr. DeMoss has reached out to me twice and asked for some clarity on the legislation.  

Engaging Your Representatives
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In the coming months, ACT will be holding an open enrollment for the new ACT Disability Income Insurance 
Program. We are taking this time to explain why having a supplement disability income insurance program is 
important to your financial wellbeing.

As a federal employee, you might not be aware of how exactly the FERS Disability Retirement works.  Let’s 
start off with the facts that are taken out of the Office of Personal Management’s “Information About Disability 
Retirement (FERS).”

1) To Be Eligible for FERS Disability Retirement Benefits Your Disability Must be Expected to Last at 
Least One Year.1

In this instance, you would have to have up to a year in sick leave, if the disability was short in nature.  Could you 
support you and your family for a claim lasting less than a year?

With the ACT Disability Income Insurance Program, you can choose a plan that will provide disability income 
benefits after just 90 days, upon approval of your claim.

2) New federal employees must wait until after 18 months of service to qualify for FERS disability retire-
ment benefits.1

Do you personally fall into this category?  If you were to become totally disabled, the only disability income that 
would be available would be from Social Security Disability Income program.

With the ACT Disability Income Insurance Program, you are immediately eligible for coverage after becom-
ing a member. Therefore, if you enrolled into the program and had a disability claim during the first 18 months, 
you would be covered after claim approval.  During the time prior to Social Security Disability Income (SSDI) 
approval, The ACT Disability Income Insurance would replace 60% of your income, which is free from income 
taxes.  Once SSDI is approved, the ACT Disability Income Insurance Plan resets to a 70% income replacement 
minus the SSDI payment.  Depending on the benefit duration you choose, the payments would be for a period of 
up to 5 years or until your Social Security Normal Retirement Age.  

3) How is the FERS Disability Retirement Benefit Calculated, if you are below age 62?

If at disability retirement you are under age 62 and not eligible for voluntary retirement, you will receive the fol-
lowing benefit:
For the first 12 months —60% of your “high-3” average salary minus 100% of your social security benefit for any 
month in which you are entitled to social security disability benefits.

After the first 12 months —

40% of your “high-3” average salary minus 60% of your social security benefit for any month in which you are 
entitled to social security disability benefits.

However, you are entitled to your earned annuity (1% of your “high-3” average salary multiplied by your years 
and months of service), if it is larger than your disability annuity computed under steps 2a. or 2b. above.

Why Federal Employees Need to Own Disability Income Insurance

               31  The Technician



To help our members address the reduction in year 2 of the FERS Disability Retirement Benefit, the ACT Disabil-
ity Income Insurance Program, recalculates the income percentage to 70% from all sources.  For example, if a 
disabled member age 49 with a high “3” average of $50,000 and is now on FERS and SSDI, their income would 
be $2,500 per month during the first 12 months and $2,253 in years 2+.  The ACT Disability Income Insurance 
Program would add $417 per month the first year and $664 for years 2+.  The combined monthly benefit from all 
sources would be $2,917 in all years.

Besides addressing the FERS Disability Retirement, the ACT Disability Income Insurance Program also provides 
additional benefits that are extremely important. 

If you were unable to perform 2 out the 6 activities of daily living* or have a cognitive impairment, how much of 
the disability income that you are receiving would be allocated to your care?  Do you need a couple of hours of 
day of supervision, a full work day until a spouse got home from work, or something more substantial?  Care can 
cost a lot of money.  To protect the disability income that is being received and used for normal living expenses. 
The ACT Disability Income Insurance Program includes the Catastrophic Benefit.  If you lose the ability to safely 
and completely perform two Activities of Daily Living* without another person’s assistance or verbal cueing; or 
you have a deterioration or loss in intellectual capacity and need another person’s assistance you will be eligible 
for an additional 20% benefit to a maximum additional benefit of $5,000. 

*Activities of daily living (ADL) means: bathing, dressing, toileting, transferring or eating.

So, let’s refer back to the 49 year old with qualifying income of  $50,000.  If qualified for the Catastrophic Benefit, 
the income would increase from $2,917 to $3,750.  An $833.00 per month increase in benefits.

The ACT Disability Income Insurance payments are not taxable unlike the FERS Disability Retirement and 
SSSDI payments, which means a greater amount of income replacement for members when they need it the most.

To summarize why the ACT Disability Income Insurance Program is an important part of your financial planning, 
here is a short review.

1. Provides income if the disability is going to last less than a year.

2. Provides income to disabled members with less than 18 months of  service.

3. Increases income after qualifying for FERS and SSDI.

4. Provides additional benefits, if a member is unable to perform 2 out of  6 activities of daily living.

5. Benefits are tax-free.

Please take a moment to visit www.ACT-Benefits.com to review the information about the ACT Disability In-
come Insurance Program. There is a brochure that you can download for your convenience.
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Tell us what is going 
on in your chapters

Send articles, ideas, and pictures to 
membership.info@actnat.com

ACT  NAT
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