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Title 5 
Conversion 
Update

ORGANIZING

All non-dual status technician positions will be 
converted to Title 5 non-technician positions 
effective October 1, 2017; and all incumbents of 
those positions will become Title 5 employees on 
that day.

Meetings are not enough.  Every person must 
be asked to join!  We are stronger by having a 
willingness to expand our member rolls.  How do 
we approach this?

Residents of the U.S. Virgin Islands and Puerto Rico are now in the process of rebuilding in 
the aftermath of the historic storm which has left much of the Caribbean uninhabitable.

What it means for you and your family. Dates and registration information. 
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So you’ve noticed! The Technician has received 

a face lift! Browse our articles at your leisure or 

just page through at your own pace!

All non-dual status technician positions will be converted to 
Title 5 non-technician positions effective October 1, 2017; 
and all incumbents of those positions will become Title 5 
employees on that day.

Meetings are not enough.  Every person must be asked to 
join!  We are stronger by having a willingness to expand our 
member rolls.  How do we approach this?

6-9 : STORY

10-11 : STORY
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The dates for the 2018 Rally are February 20th – 25th , 2018

ARRIVAL - Tuesday February 20, 2018

DEPARTURE - Sunday February 25, 2018

 

Deadline for room(s) reservation is January 22, 2018 or until rooms are 

filled, whichever comes first.

 

Book Early to guarantee your room. Click on the link below:

http://embassysuites.hilton.com/en/es/groups/personalized/W/
WASOTES-ALD-20180220/index.jhtml

A block of rooms has been reserved for February 

20, 2018 - February 25, 2018. The special room rate 

will be available until January 22nd or until the group 

block is sold-out, whichever comes first.

Booking a reservation from our site is simple. To 

begin the process, click on “Book a Room” to receive 

your group’s preferred rate.

2018 Rally 
Dates & 
Registration 
You can easily book your room right from 
this very page of The Technician. Click 
the link at the end of the article now, and 
receive the discounted group rate.

www.chooseACT.com
www.ACTnat.com
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Both chapters combined for training in 
Topeka, KS August 15-17th, 2017.  It was the 
first training for many of them.  During the 

visit, I had a chance to speak to the aviation facility 
during one of their safety training days to discuss 
issues related to being a federal employee and 
guardsman.  One sore point was the retention 
boards, and how it is negatively impacting the 
morale of all members approaching that 20-year 
mark.  We also discussed the transition of some 
of our members to Title 5, the new rights given to 
technicians in adverse action cases.  

I also toured the Air Guard hangar facility and 
met some long-time members and chatted 
with a few concerning the same issues.  I look 

forward to getting back there soon as we need to 
get contract negotiations under way. 

We also discussed the transition 
of some of our members to Title 5, 
the new rights given to technicians 
in adverse action cases.  

KANSAS ARMY AND AIR GUARD
COMBINED TRAINING 2017

Back Row: Ben Hanke, James Mayfield, 
Graham Moulden, Thomas Leroy Baker, Tony 
Lynn Dickey

Front Row: Grant Myers, Christopher Allen 
Shields, Russ Essman, Steve Olguin, Andrew 
Lorenzo Dailey, Ricardo Ruiz Jr

www.chooseACT.com
www.ACTnat.com
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In a September 8 letter to ACT National President Terry Garnett, 

and during a September 20 teleconference with ACT National Field 

Representative Les Hackett and ACT General Counsel Dan Schember, 

National Guard Bureau (NGB) Technician Program Chief Bob Tetreault 

reported as follows on the status of the conversion of technician 

positions to Title 5.

All non-dual status technician positions will be converted to Title 5 non-

technician positions effective October 1, 2017; and all incumbents of 

those positions will become Title 5 employees on that day.

The situation regarding dual status technicians, however, is not so 

simple.  NGB will prepare, for each National Guard, a list of the dual 

status technician positions, comprising 20% of each Guard’s total 

number of these positions, to be converted to Title 5 non-technician 

positions effective October 1.  As of the teleconference, more than 90 

per cent of the lists have been prepared.  When the NGB Technician 

Program office receives the lists, which are 

being prepared elsewhere in the Bureau, 

the office will provide them to ACT.  Thus, 

ACT will not need to ask each Guard for its 

list.

Unlike non-dual status technicians, not all 

incumbents of the converted dual status 

TITLE 5 
CONVERSION 
UPDATE

All non-dual status 
technician positions will 
be converted to Title 5 
non-technician positions 
effective October 1, 2017; 
and all incumbents of 
those positions will 
become Title 5 employees 
on that day.
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positions will be converted to Title 5 non-technician employees 

on October 1.  NGB believes that an Office of Personnel 

Management (OPM) regulation allows the Guards six months 

to convert to Title 5 status the incumbents of the positions 

that will be converted October 1.

On June 26, 2017, however, ACT General Counsel Dan 

converted to Title 5 status simultaneously with the conversion 

of their positions—that is, on October 1.  NGB has presented 

no rebuttal of this June 26 ACT General Counsel memorandum.  

Nonetheless, NGB has not changed its position.

Reading between the lines, it appears that the reason why NGB 

will not convert all incumbents of the converted dual status 

Schember sent NGB a memorandum stating in detail 

why the OPM regulation does not apply to the technician 

position conversions required by the 2017 National Defense 

Authorization Act (NDAA), and stating that, under the language 

of the NDAA, the incumbents of all converted positions must be 

positions simultaneously with the October 1 conversions of 

the positions themselves is that the version of the 2018 NDAA 

recently passed by the House of Representatives reduces 

the required conversion percentage from 20% to 4.8% and 

postpones the conversion deadline to October 1, 2018—while 

07



September 20 teleconference that 

incumbents of converted dual status 

positions who are medically disqualified 

for continued military membership, but 

who have not yet been separated from 

the military, might prefer not to be 

converted to Title 5 effective October 

1, so that they might remain eligible for 

special technician disability retirement.  

In response, ACT pointed out that this 

issue has been discussed before and 

that the proper solution is not to delay 

employees’ conversions to Title 5 but 

to adopt principles that mirror the 

military approach to military disability 

retirement.  Where a Board for 

have been non-retained by military 

boards, so that their loss of military 

membership will not result in their 

loss of employment before they are 

converted to Title 5.  NGB was receptive 

to this point.

NGB, however, also suggested at the 

NGB expects conversions 
to occur throughout 
the six month period 
following October 1.  

the version adopted by the Senate 

Armed Services Committee retains 

the current October 1, 2017, deadline 

but reduces the required percentage 

from 20% to 12.6%.  NGB apparently 

believes that, by invoking the OPM 

regulation to delay conversion of 

some of the incumbents of converted 

positions, it can straddle the gap 

between the current statutory 20% 

conversion requirement and any lower 

requirement that might become law 

later this fall.

NGB said during an earlier 

teleconference, though, that it 

contemplates converting dual status 

employees beginning October 1—not 

waiting six months before converting 

any dual status employees.  Thus, 

NGB expects conversions to occur 

throughout the six month period 

following October 1.  

During  the September 20 

teleconference ACT reasserted 

its position that all incumbents of 

converted positions must be converted 

October 1; but, in light of NGB’s 

disagreement, ACT also urged NGB to 

give conversion priority to incumbents 

of converted dual status positions who 

08
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NGB will not convert all incumbents 

of converted positions simultaneously 

with conversion of the positions 

themselves.  As noted, ACT maintains 

that the law requires simultaneous 

conversion of positions and their 

incumbents.  The point, moreover, is 

not academic.  Title 5 employees, unlike 

Title 32 technicians, have the right to 

negotiate their hours of work and are 

entitled to overtime pay for overtime 

work, not just compensatory time.  

Unlawful delay in affording these Title 5 

legal rights is inappropriate.        

employment or to be granted special 

technician disability retirement effective 

as of the date the medical disability was 

incurred.  For the period between the 

date the disqualification was incurred 

and the date the employee ceased to 

work the employee would be entitled 

to retain the pay received (which would 

be greater than the back retirement 

benefits), but thereafter the employee 

would receive special technician 

disability retirement benefits.

Needless to say, it is disappointing that 

Needless to say, it is 
disappointing that 
NGB will not convert 
all incumbents of 
converted positions 
simultaneously with 
conversion of the 

Correction of Military Records or a court 

finds that a military member incurred 

a disqualifying service-connected 

disability ratable at 30% or greater as 

of a particular date in the past, the 

Board or court awards the member 

military disability retirement retroactive 

to that date.  If a dual status technician 

is converted to Title 5 but subsequently 

is found to have been medically 

disqualified for military membership as 

of September 30, 2017, or earlier, the 

proper course is to allow the employee 

to elect either to continue in Title 5 

09
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for some.
c) Giving monies for signing up a 
new member is a nice incentive.
d) Raffles are an option.

But, the most successful 
approach means we must 
roll up our sleeves.  The initial 
thing is evaluating where the 
community of folks.  As hinted at 

OR
GAN
IZ
ING
Meetings are not enough.  
Every person must be 
asked to join!  We are 
stronger by having a 
willingness to expand 
our member rolls.  How 
do we approach this?

earlier in the article: “Everyone 
must be asked to join”.  Some 
of our Chapters are spread out 
all over the place, this includes 
state councils, territories and 
the District of Columbia.  But 
the technique is applicable to 
everyone. 

Logistics is the answer.  ACT 
is here to stay so we lay out 
a plan. Evaluate our Chapter 
area.  Break down the Chapter 
in sections.  It’s simpler for an 
Air Guard unit in most cases 
but it can also be accomplished 
at Army Guard Chapters.  Once 
you have identified the sections, 

a couple of examples of why our 
Chapter isn’t growing.

Meetings are not enough.  
Every person must be asked 
to join!  We are stronger by 
having a willingness to expand 
our member rolls.  How do we 
approach this?

a) Meetings are great, but as 
many of us know we generally 
only have a small group of our 
members attend and even 
a slimmer number of non-
members attend.
b) Incentives such as give away 
items etc. have been successful 

ORGANIZING should be at the 
heart of our Chapters.  As such, 
we need to reflect on ACT, we 
are a bottom up organization.  
Meaning of this statement is 
we embrace our democratic 
process.  ACT is not a good ole 
boys club, all bargaining unit; 
dual status, non-duals, title 
V, supervisors, retired are all 
potential members. If there is a 
group of people I have missed 
sign em’ up anyway.

“You must represent me” is 
often what we here.  OR we tell 
ourselves that people will want 
to automatically join.  These are 

10
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ask them what’s been going 
on.  Many times, in the shop 
of say around 10 there is only 
one member.  Ask them when 
lunch is and who the supervisor 
is.  Contact the supervisor 
about you going in there and 
buying everyone lunch.  Don’t 
be concerned about the costs 
because as you know ACT 
returns a large portion of the 
dues to the Chapter Treasury.  
Assure the supervisor that you 
will stay no longer than the 
allotted time.  Invite them to 
attend if they would like.

to post, please contact your field 
rep or call the national.  If you 
need to buy a board, do it, that 
is what our treasuries are for. 

Now, we see who are our 
members in section 1’s.  Call 
them if they are available and 

label them alphabetically or 
numerically.  Example: FMS 1 is 
labeled section 1 or hydraulic 
shop is labeled section 1.

Okay now we have our section 
1’s ready to go.  We need to 
determine whether we have a 
bulletin board in section 1.  Most 
of the time, not always the case, 
our bulletin board materials 
are way out of date, if you have 
one, or covered up by other 
pieces of literature.  Generally, 
we can have time at work to 
update our boards with current 
information that affects us.  ACT 
has materials available for you 

Meetings
Incentives
Giving Monies
Raffles

Meetings are not 
enough.  Every 
person must be 
asked to join!
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water, and will need continuous aid 
for the foreseeable future. Hurricane 
winds proved terrifying in their sound 
and power for many that lived through 
them. Once residents emerged from 
their homes after the storm, devastation 

Residents of  the 
Texas, FLorida, U.S. 
Virgin Islands and 
Puerto Rico are 
now in the process 
of rebuilding in the 
aftermath of the 
historic storms, which 
has left much of the 
areas uninhabitable. 
Many are still without 
electricity, gas, or

and uncertain futures 
awaited them. Then 
Puerto Rico and the 
U.S. Virgin Islands 
were hit a second 
time by a hurricane. 
Residents feel people 
have forgotten them 
and many who are 
still homeless and 
without anything. 

Hurricanes recently hit the US mainland 
of Texas, FLorida and the Caribbean with 
Category 5 winds that decimated much 
of the area’s tropical islands and killed at 
least 38 people.

DON’T 
FORGET 

US
CATEGORY 5 HURRICANE 

ROCKS THE CARIBBEAN 

AND US MAINLAND

12
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We are in the Home stretch for the Title 5 conversion.

It appears that the legislative battle concerning the final percentage of dual-

status (DS) technicians that will be converted to Title 5 non-technician 

employees will go down to the wire. 

Current law provides that a minimum of 20% of DS 

technicians to be converted to Title 5 employees without 

the dual-status requirement by Oct. 1st 2017. 

But there are two competing versions of the 2018 NDAA 

that would both reduce the conversion percentage. 

This legislation has yet to be passed into law but we 

anticipate it will be enacted in October or November. 

The house version, Section 501, passed earlier this 

summer would reduce the conversion percentage 

from 20% to 4.8%. It also calls for another years delay. 

The Senate version, Section 1045, would reduce the 

conversion percentage from 20% to 12.6% but with 

no further delay. The Senate version has just passed 

recently Monday evening Sept 18th.

Obviously we are disappointed that any percentage 

reduction is being considered at all by Congress. But ACT 

supports the Senate’s version in order to get the initial 

conversion accomplished and let the dust settle. 

Home Stretch 
for the Title 5 
Conversion
ACT Legislative 
Representative Les 
Hackett Visits the Hill. 

14
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Remember the legislative goal 

concerning this initial conversion is to 

remove the dual-status requirement as 

a condition of employment for federal 

employees who work for the Guard 

in certain job categories. Those are 

general administration, clerical, finance 

and office service occupations.

So while a 12.6% conversion is not 

optimal it will at least make a substantial 

dent in the number of Feds working for 

the Guard subject to the dual-status 

requirement. Especially when coupled 

with the conversion of the non-dual 

status employees.

ACT has been at the fore front in 

advocating the maximum number of 

conversions in order to realize one of 

our main legislative goals. That goal is 

to ensure the folks we represent can 

continue their careers until they are 

able to reach retirement age.  

Since the initial enactment of the 

conversion law in Nov. of 2015 ACT has 

been tireless in its efforts to support and 

maintain the conversion percentage 

and prevent further delays. It has been 

a top priority during our last two Capitol 

Hill rallies and we have deployed West 

Virginia Chapter members and full time 

employees to the Hill throughout the 

summer to shore up support.

So where do we go from here? Now 

that the Senate has passed its version 

of the 2018 NDAA they must reconcile 

the differences with the House version 

before it goes to the president for 

signature. This is accomplished through 

a conference committee between 

members of the SASC and HASC chosen 

by the respective Chairman. 

Our goal now is to communicate 

with HASC members chosen for the 

conference committee and convince 

them to adopt the Senate’s version 

of the conversion percentage with no 

further delays.

We urge all ACT members to contact 

their Congress members and 

advocate for the maximum conversion 

percentage and no more delays 

concerning its execution. 

15
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Pullman Strike of 1894 in Chicago, the 

United States Congress unanimously 

voted to approve legislation to make 

Labor Day a national holiday and 

President Grover Cleveland signed it 

into law six days after the end of the 

strike. Cleveland supported the creation 

of the national holiday in an attempt to 

shore up support among trade unions 

following the Pullman Strike. The 

date of May 1 (an ancient European 

holiday known as May Day) was an 

alternative date, celebrated then (and 

now) as International Workers’ Day, but 

President Cleveland was concerned 

that observance of Labor Day on May 

1 would encourage Haymarket-style 

protests and would strengthen socialist 

and anarchist movements that, though 

distinct from one another, had rallied to 

commemorate the Haymarket Affair on 

International Workers’ Day. 

All U.S. states, the District of Columbia, 

and the United States territories have 

made Labor Day a statutory holiday.

the first proposal in May 1882, after 

witnessing the annual labour festival 

held in Toronto, Canada. 

There was disagreement among labor 

unions at this time about when a 

holiday celebrating workers should be. 

Many advocated for May 1st. However, 

President Cleveland was concerned 

that a labor holiday on May 1st would 

be a commemoration of the Haymarket 

Affair of May 1886, as it eventually was 

under the name International Workers’ 

Day. In 1887, he publicly supported the 

September Labor Day holiday. 

In 1887 Oregon became the first state 

of the United States to make Labor Day 

an official public holiday. By the time 

it became an official federal holiday 

in 1894, thirty U.S. states officially 

celebrated Labor Day. 

Following the deaths of workers at the 

hands of United States Army and United 

States Marshals Service during the 

Beginning in the late 19th century, as 

the trade union and labor movements 

grew, different groups of trade unionists 

chose a variety of days on which to 

celebrate labor. In the United States 

a September holiday called Labor Day 

was first proposed in the 1880s. An early 

history of the holiday dates the event’s 

origins to a General Assembly of the 

Knights of Labor convened in New York 

City in September 1882. In conjunction 

with this clandestine Knights assembly 

a public parade of various labor 

organizations was held on September 5 

under the auspices of the Central Labor 

Union (CLU) of New York. Secretary of 

the CLU Matthew Maguire is credited 

for first proposing that a national Labor 

Day holiday subsequently be held on 

the first Monday of each September in 

the aftermath of this successful public 

demonstration. 

An alternative thesis is maintained 

that Peter J. McGuire of the American 

Federation of Labor put forward 

All U.S. states, the 
District of Columbia, 
and the United States 
territories have made 
Labor Day a statutory 
holiday.

LABOR
DAY

16
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to celebrate labor...
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Luis Lopez, Luis Laguna, Emanuel Bekis, Jonathan Stroble, Chris Maron, Paul Hausman, Kenneth Bowen, Robert Jacques, Justin Bayles, Justin 

Greb, Javier Valle, Conrad Tapia, Randy Scott, Richard Lopez, Michael Richardson, Shawn James, Edward Lovio, Julio Cornejo, Richard Wrenn – 

President Chapter #61, John Marsh – Treasurer Chapter #61, Robert Stumvoll, Lori Byrne, Francisco Salas, Lindsay Redmond, Juan Valentin, 

Francesco Hernandez, Trent Vogelsang, Bart Sickler, George Begay, Julio Romero – ACT National Field Rep Western Region, Terry Garnett – 

ACT National President

Arizona Army Chapter #61 Meeting and 
Banquet with Door Prizes and Gun Giveaways



Association of Civilian Technicians, Inc.

General Counsel

MEMORANDUM FOR: Robert W. Tetreault, Chief, Technician Personnel Division, National Guard Bureau (NG-J1-TN)

SUBJECT: Applicability of 5 CFR § 315.701 to Conversion of National Guard Technician Positions to Title 5 Positions under Section 1084 

of the National Defense Authorization Act (NDAA) for Fiscal Year 2017

1.  The 2017 NDAA requires the Secretary by October 1, 2017, to convert all Title 32 non-dual status technician positions, and 20 

percent of all Title 32 dual status technician positions, to non-technician Title 5 positions.  The National Guard Bureau (NGB) has 

asserted, however, that 5 CFR § 315.701 allows the agency to delay conversion to Title 5 of the incumbents of converted positions until 

six months after the positions, themselves, are converted.  

This assertion is incorrect.  As to every position converted to Title 5 having an incumbent, § 1084 of the NDAA requires the Secretary to 

“fill that position, as converted, with the incumbent employee.” Section 1084 thus requires that the incumbent of a converted position 

fill that position, as a Title 5 employee, at the same time that the position is converted to Title 5.  

Further, § 315.701, by its terms, is inapplicable to the NDAA conversions.  Section 315.701 “applies to an employee retained under 

§§ 316.701 and 316.702 of” 5 CFR.  (Emphasis added.)  These CFR sections grant agencies discretion to decide whether to retain, and 

convert the appointment of, an incumbent of a converted position.  The purpose of the § 315.701 six month period is to allow the 

agency time to make these discretionary decisions.  Under § 1084 of the NDAA, however, retention of the incumbent is mandatory.  

The incumbent automatically is retained under the mandate of the NDAA, not by discretionary decision under §§ 316.701 and 316.702; 

thus, there is no need for six months to make a decision.  Because § 315.701 applies only to an employee retained by discretionary 

decision under §§ 316.701 and 316.702, it is inapplicable to an employee automatically retained under the NDAA.

Also, an agency may implement § 315.701 only when acting under an agreement with the Office of Personnel Management (OPM).  We 

have not been informed that OPM has agreed to allow NGB to apply § 315.701 to the NDAA conversions.  

There is an additional reason why § 315.701 is inapplicable to the NDAA’s conversion of non-dual status positions.  Section 315.701 

applies only where positions are newly brought into the competitive service.  Title 32 non-dual status technician positions, however, 

already are competitive service positions.  32 U.S.C. § 709(e).  Thus, § 315.701 is inapplicable.

The following paragraphs present these points in greater detail.   

2.  Section 1084(a) of the 2017 NDAA states:

By not later than October 1, 2017, the Secretary of Defense shall convert not fewer than 20 percent of all [dual status] military technician 

positions to positions filled by individuals who are employed under section 3101 of title 5, United States Code, . . . and are not military 

technicians.  [Emphasis added.]

18

Applicability of 5 CFR § 315.701 to Conversion of National Guard Technician 
Positions to Title 5 Positions under Section 1084 of the National Defense 
Authorization Act (NDAA) for Fiscal Year 2017
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Section 1084(a) of the 2017 NDAA also amended the 2016 NDAA to state:

In the case of a [dual status] position converted [to title 5] for which there is an incumbent employee, the Secretary shall fill that 

position, as converted, with the incumbent employee without regard to any requirement concerning competition or competitive hiring 

procedures.  [Emphasis added.]

Section 1084(b) of the NDAA requires the same as to each non-dual status position.  It states, “the Secretary shall fill that position, as 

converted, with the incumbent employee.”  [Emphasis added.]

The word, “as” has eight standard alternative meanings:

1.  To the same degree or extent that: . . . as fair as the sun. . . . 2.  In the way that; in the same manner that: Do as I do.  3.  In proportion 

that; to the degree in which: He became gentler as he grew older.  4.  At the same time that; while: They waved as we sailed away.  5.  

Because; since.  This sense, though standard, often involves an ambiguity in meaning, and should be used with care.  In the sentence 

As it was raining, we stayed at home, as may mean while, when, or because.  6.  With the result or purpose that: Be so good as to come; 

Speak louder, so as to make yourself heard.  7.  For instance: used to introduce examples or illustrations: Some animals are cunning, 

as the fox.  8.  Though; however: Bad as it was, it might have been worse.  [Emphasis in original.]

Funk & Wagnalls, Standard College Dictionary, Text Ed., Harcourt, Brace & World, Inc., New York (1966).   

Of these eight meanings of “as,” the one that makes sense in the phrase “as converted” is “[a]t the same time that . . . when.”  

Section 1084(a) of the 2017 NDAA therefore should be read to state, “In the case of a [dual status] position converted [to title 5] for 

which there is an incumbent employee, the Secretary shall fill that position, [when] converted, with the incumbent employee.”  Using 

the dictionary phrase equivalent to “when,” § 1084(a) requires that the incumbent of a dual status position fill a converted position 

“[a]t the same time that” the position is converted.  And, of course, when converted positions are filled, § 1084(a) requires that they 

be “filled by individuals who are employed under section 3101 of title 5.”  Section 1084(b) requires the same regarding incumbents of 

non-dual status positions.  

3.  Section 315.701 of 5 CFR states:

(a)  Employee coverage.  This section applies to an employee retained under §§ 316.701 and 316.702 of this chapter who:

(1) Was serving in a permanent excepted position under an appointment not limited to 1 year or less . . . at the time his position was 

brought into the competitive service; and 

(2) Performed 6 months of satisfactory service immediately before the date his position was brought into the competitive service. . . .

(b)  Eligibility for conversion.  Within [6 months after the position is brought into the competitive service] the employment of an 

employee covered by paragraph (a) of this section may be converted to career or career-conditional employment.  [Emphasis in 

paragraph headings in original; emphasis in text added.]

Section 316.701 of 5 CFR applies only to a “[p]ublic or private enterprise taken over by Government.”  For this reason, it is inapplicable 

to the conversions required by the 2017 NDAA.

Section 316.702 of 5 CFR states:

(a) When the Office, or an agency acting under an agreement with the Office, finds that an excepted position has been brought into 

the competitive service by statute, . . . the agency may retain the incumbent of the position. . . .

(b)(1) When an agency retains an employee under paragraph (a) of this section who was serving in an excepted position, . . . the agency 

gives the employee a status quo appointment and may convert that employee’s appointment to career or career-conditional under § 

315.701 of this chapter.

(2) When the agency decides not to effect conversion under § 315.701 of this chapter, or the employee fails to qualify for conversion, 

the agency, in its discretion, may retain the employee as a status quo employee.  [Emphasis added.]

19

www.chooseACT.com
www.ACTnat.com



Thus, when a position is brought into the competitive service by statute, 5 CFR § 315.701 applies only when an incumbent is retained 

by discretionary decision under 5 CFR § 316.701 or 316.702.  Section 1084 of the 2017 NDAA, however, requires retention of the 

incumbent, as a Title 5 employee.  No time, let alone 6 months, is needed to decide whether to retain the incumbent, because the 

agency has no choice.  Incumbents of positions converted by the NDAA are retained by mandate of the NDAA, itself; they are not 

“retained under §§ 316.701 and 316.702.”  For this reason, § 315.701is inapplicable to the incumbents of positions converted by the 

NDAA.  

The agency, moreover, may invoke § 315.701 only when “acting under an agreement with the Office [of Personnel Management].”  § 

316.702(a).  The existence of such an OPM agreement with NGB has not been shown to us.  

A final point applies to incumbents of Title 32 non-dual status positions.  Because § 315.701 applies only to positions that are newly 

“brought into the competitive service,” it does not apply to Title 32 non-dual status technicians, who already are competitive service 

employees.  32 U.S.C. § 709(e).  

4.  In sum, 5 CFR § 315.701, by its terms, is inapplicable to the incumbents of positions converted by the NDAA because § 315.701 

applies only to employees “retained under §§ 316.701 and 316.702.”  Incumbents of positions converted by the NDAA, however, 

are retained under the mandate of the NDAA, not the discretionary authority granted by §§ 316.701 and 316.702.  Also, NGB to our 

knowledge has not obtained OPM’s agreement to apply § 315.701 to NDAA conversions, though such agreement is required.  

Apart from the language of § 315.701, the NDAA requirement to fill positions, “as converted,” with their incumbents requires conversion 

of the incumbents to Title 5 employment at the same time that their positions are converted.  

The agency therefore may not properly invoke § 315.701 to delay Title 5 employment of the incumbents of converted positions until 

six months after October 1, 2017, the deadline for conversion of the positions.  Rather, the agency must convert the incumbents to 

Title 5 at the same time that it converts the positions to Title 5. 
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